
 

 

 

 

Sir Geoffrey Nice QC, 

Independent Tribunal into Forced Organ Harvesting from Prisoners of Conscience in China. 

 

 

15 January 2019, 

 

Dear Sir Geoffrey, 

 

We have been asked to advise the Tribunal on the extent to which Falun Gong constitutes a 

“religious group” under the Genocide Convention 1948,1 and customary international law.2  As well 

as addressing this point, in the light of the interim findings of the Tribunal, we have a number of 

other points which the Tribunal may wish to consider. 

 

A. Is Falun Gong a religious group protected by the Genocide Convention 1948 and international 

customary law?  

 

Defining “religion” is a fundamental problem in relation to the protection of religion or belief under  

international human rights regimes, regional human rights regimes, and the national protection of 

human rights.3   

 

The Genocide Convention has a short list of protected groups, but the terms used are vague, and no 

definitional criteria are given. The terms used are not ones upon which there is a broad consensus. As 

the International Criminal Tribunal for Rwanda (ICTR) noted in Rutaganda: ‘the concepts of 

national, ethnical, racial and religious groups have been researched extensively and … there are no 

generally and internationally accepted precise definitions thereof’.4 This has been categorised by 

Antonio Cassese as a “serious omission”.5 General customary law is therefore useful in adding 

further definition as regarding specific issues such as what constitutes a religious group per se. This 

issue has been mainly taken up by ICT for the former Yugoslavia and Rwanda - and so a major issue 

is whether decisions from these ad hoc bodies can be regarded as contributing to the interpretation of 

customary law on this point.6  We consider that, in this specific context, the International Criminal 

Tribunal for the former Yugoslavia (ICTY) and the ICTR have significantly contributed to both the 

understanding of as well as the methods for determining what constitutes a protected group, both 

under the Genocide Convention and in customary international law.7  

 

In Jelsic, the ICTY Trial Chamber suggested that it was possible to objectively determine religious 

groups, even if it were not possible to do so for national, ethnic or racial groups.8  In Akayesu,9 the 

Trial Chamber of the ICTR defined a religious group as one the members of which share the same 

religion, denomination, or mode of worship, or in the terms of the 1978 study by the UN Economic 

and Social Council cited by the ICTY Appeals Chamber in Stakic,10 “any religious community 

united by a single spiritual ideal”. Religious groups are taken to include theistic, non-theistic, and 

atheistic communities.11 Petit and Ford, for instance, have indicated that the term covers Judaism, 

Islam, Buddhism, and Christianity.12  
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An emphasis on spiritual ideas may be seen as too narrow in that it risks excluding belief 

communities united by a rejection of spiritual ideas,13 and communities united by orthopraxy rather 

than orthodoxy, but it would seem to encompass Falun Gong comfortably. Falun Gong combines 

tenets of moral philosophy, spiritual practices, and an ultimate spiritual goal of enlightenment. The 

UN Special Rapporteur on Freedom of Religion or Belief has recognised Falun Gong practitioners as 

suffering violations of their freedom of religion or belief.14  

 

There has been considerable divergence on the issue of the theory and method for determining 

whether or not a group is protected, including a religious groups.15 However, following a range of 

approaches employed by the ICTY/R, according to the most recent case of Tolimir group 

determinations are to be made on a case by-case basis, using a mixture of both subjective and 

objective criteria and taking into account all the circumstances of the case. This may include social, 

cultural, historical and political context. Importantly, the group must have a particular or distinct 

identity and be defined by its common characteristics. Although subjective factors, such as the 

stigmatisation of the group by the perpetrators on the basis of its perceived religious characteristics 

may be taken into consideration, subjective factors alone may not be sufficient for the purposes of 

group determination. Accordingly, it will often be necessary to take additional objective criteria into 

consideration in order to link subjective determinations to a group’s pre-genocide existence in 

society.16  

 

In determining whether or not a group constitutes a protected group, it is worth noting that Tolimir 

does not require that a group be stable and permanent per se.  These criteria are not expressly part of 

the Genocide Convention, nor is there any evidence of opinio juris and widespread practice to 

suggest that they are part of customary law on protected groups. Whilst these factors are, inter alia, 

useful to take into account when determining whether a group falls into one of the groups protected 

under the Genocide Convention, the ‘stable’ and ‘permanent’ criteria have not been widely applied 

or reaffirmed in subsequent ICTY/R jurisprudence. As these criteria were discussed in Akayesu in 

relation to ethnic groups, as well as in relation to the specific facts of that case, it is suggested that 

they should not be over extended, nor too rigorously applied to subsequent cases that need to be 

assessed on their own particular facts in determining whether a genocide has occurred. As such, it is 

suggested that the approach in Tolimir should be followed so as to avoid an approach which is too 

restrictive, unworkable or artificial in practice, as this would fundamentally serve to undermine the 

object and purpose of the Genocide Convention by failing to recognise genocides against groups that 

have some objective existence in society.  This is especially important given that discriminatory or 

genocidal policies generally serve to destabilise or annihilate groups at various stages of their 

objective existence and development within society. Furthermore, such an approach does not sit 

comfortably with general human rights standards and approaches, such as that embodied in the 

Universal Declaration of Human Rights,  which recognise that not only religious, but also national, 

and ethnic characteristics, may be variable over time, without prejudicing group identity and 

membership.  Arguably this is a matter that is best dealt with by viewing a close linkage between the 

Genocide Convention and international human rights law in the sense that they are mutually 

complementary, as envisaged by the International Court of Justice in Legal Consequences of the 

Construction of a Wall in the Occupied Palestinian Territory Advisory Opinion (July 2004),  at para. 

106.  

 

 

A number of specific arguments against Falun Gong constituting a religious group may usefully be 

ruled out: 

 Falun Gong shares some features with other religious groups, notably Buddhism and 

Taoism. This is not an obstacle to it being a religious group in its own right. Many well-



recognised religions share doctrines, traditions, or practices with preceding religious 

groups: for instance many forms of Christianity in relation to Judaism. 

 The permeability of religious groups such as Falun Gong may seem to cast doubt upon 

whether such a group constitutes a stable and permanent group as envisaged in Akayesu. 

Membership of Falun Gong, as a comparatively new religious movement, is 

disproportionately likely to be an individual voluntary commitment, rather than members 

coming to “belong to it automatically, by birth, in a continuous and often irremediable 

manner”.17 However, as noted above, the ‘stable and permanent’ criteria outlined in 

Akeyesu are neither necessary nor sufficient conditions for determining what constitutes a 

religious group. This is especially so when viewed against the backdrop of international 

human rights law, which provides detailed guidance on this issue, and which does not 

necessarily regard religious characteristics or groups as immutable, but rather to the 

contrary. Falun Gong is not an ethno-religion, where membership other than by birth is 

uncommon. If the Genocide Convention were to be limited to groups defined by birth, 

whose members possess common features permanently,18  as decisions such as Akeyesu 

suggest, there would be an argument that Falun Gong would fail to qualify.   It would be 

difficult to square such  a conception of group membership with the broader 

understanding of religious commitment in international law, which stresses the 

importance of voluntary commitment, and in particular the possibility of individuals 

joining and leaving a religious group. It would also be difficult to square with the 

inclusion of “religious group” as a distinct category under the Convention, despite 

attempts by the Soviet representative to treat it as subsumed by the national group.19 If the 

permeability of a group’s membership through conversion were an obstacle to that group 

being protected under the Genocide Convention, identification of forced conversion as a 

form of genocidal activity against a religious group would be impossible. Accordingly, 

while there may be an argument for requiring types of groups not explicitly covered by 

the Convention to be stable and permanent, albeit one which neglects the fragmentation 

of groups subject to long-term persecution,20 an argument used to exclude political groups 

from the ambit of genocide, it is difficult to see this as excluding religious groups.21 The 

possibility of conversion into and out of Falun Gong, and the practical importance of 

conversion as a route to membership of the group, should not be seen as excluding the 

Falun Gong community from the protection of the Genocide Convention. To do so would 

be to adopt an approach which is artificial in the sense that it fails to recognise the 

objective existence of this religious group within international society. Such a disconnect 

would be out of kilter with general human rights protections, and would serve to 

undermine the object and purpose of the Convention, in particular to protect religious 

groups with an objective existence in society from physical and biological destruction. 

 There is a complex interplay between individual members of Falun Gong and leadership 

structures.22 This is not an obstacle to it being a religious group. Even if Falun Gong were 

deemed to lack a single unifying organisation, this would be a characteristic shared with 

larger religious communities. Neither Christianity nor Islam, for instance, possess single 

definitive hierarchies across the entire religion. In the alternative, it might be argued that 

Falun Gong is so diverse as to constitute a family of separate religious groups. A 

taxonomy which divided Falun Gong into sub-groups would not necessarily remove those 

sub-groups from the protection of the Convention. As Hawley has recently shown, for 

instance, Shia Muslims may constitute a protected group.23  



 The relatively recent origins of Falun Gong are not an obstacle to it being a religious 

group.24 It is clear that recently formed groups are capable of being protected by the 

Genocide Convention. In the Krstic  case, for instance, the ICTY Trial Chamber 

recognised Bosnian Muslims as a national group, noting that “Originally viewed as a 

religious group, the Bosnian Muslims were recognised as a ‘nation’ by the Yugoslav 

Constitution of 1963”.25  

 The small membership of Falun Gong is not an obstacle to it being a religious group.26 In 

relation to genocide, the Appeals Chamber in Kristic, for instance, acknowledged that 

absolute numbers of individuals targeted must be placed in the context of the size of the 

group of which they were members: “The number of individuals targeted should be 

evaluated not only in absolute terms, but also in relation to the overall size of the entire 

group”.27 

 Falun Gong has been characterised by the Chinese state as an evil cult, rather than a 

legitimate religion. 28 There is a line of authority for limiting the definition of a religious 

group to one “worthy of respect in a ‘democratic society’ and … not incompatible with 

human dignity”.29 This concept needs to be used with very considerable care, as it could 

easily be misused to remove protection from organisations who are disapproved of by the 

state.30 It is unlikely that Falun Gong would fall into even this category of excluded belief 

systems. Additionally, it is not clear that the concept of “group” under the Genocide 

Convention recognises this exception. To allow the State to argue that the Convention did 

not apply because a group was not worthy of respect, or incompatible with human 

dignity, would introduce a significant potential for States to justify prima facie genocidal 

action by reference to the characteristics and practices of the targeted group. 

 On a related point, it has been suggested that action against Falun Gong practitioners is 

based upon their political opinion, rather than their religion.31 Activities characterised as 

more likely to lead to ill-treatment of particular practitioners have included “the public 

practice of Falun Gong exercises, recruitment of new members, and dissemination of 

Falun Gong information”.32 Each of these activities is capable of falling within the 

international human rights protection of religion as a manifestation of religion – as noted 

in Zhang v Ashcroft,33 to require a Falun Gong practitioner “to practise his beliefs in 

secret is contrary to our basic principles of religious freedom”.34 Even if action were to be 

restricted to the subset of Falun Gong members who exercise their religion in this way, 

this could still constitute action against the group as a whole: per Kristic, “If a specific 

part of the group is emblematic of the overall group, or is essential to its survival, that 

may support a finding that the part qualifies as substantial”.35  

 

B. Additional issues. 

 

We have noted practical difficulties with using the law of genocide to address the conduct of China. 

These difficulties are not addressed by reference to crimes against humanity. Gaps in the Genocide 

Convention may generally be filled by the law on crimes against humanity,36 and fall within the 

ambit of the ICC under the Rome Statute.37  Although genocide is defined as an international crime 

under Article 6 of the Rome Statute of the International Criminal Court, China is not party to Rome 

Statute, which renders the ICC’s elements of crimes against humanity not formally applicable. A 

more fruitful approach may be based upon China being a State Party to the Convention Against 

Torture (CAT).  

https://www.icc-cpi.int/nr/rdonlyres/336923d8-a6ad-40ec-ad7b-45bf9de73d56/0/elementsofcrimeseng.pdf


 

Under CAT, China is obliged to “take effective legislative, administrative, judicial or other measures 

to prevent acts of torture in any territory under its jurisdiction” (CAT, article 1), and ensure that all 

acts of torture are offences under domestic criminal law (CAT, article 2). State parties such as China 

are required to submit periodic reports on measures taken to meet these obligations to the Committee 

Against Torture (CAT, article 19). The Committee’s most recent reflection on China’s periodic 

report was published in 2016. This report is notable in that the Committee urged a range of necessary 

measures to deal with the ongoing issue of deaths and torture in custody in China.  

 

The UN Special Rapporteur on Torture had reported in 2006 that 66% of all alleged torture cases in 

Chinese detention camps involved Falun Gong practitioners.38 The extensive recommendations of 

the Committee Against Torture to China may therefore be particularly significant for Falun Gong 

practitioners. Additionally, the Committee recommended that China ensure that the removal of 

organs of executed prisoners should only take place on the basis of informed consent and that China 

“should commission an independent investigation to look into claims that some Falun Gong 

practitioners may have been subjected to this practice”.39 

 

 

We hope this brief summary is useful to the work of the China Tribunal. 

 

Yours sincerely, 

 

 

    Michael John-Hopkins  

 

 

Professor Peter W Edge.    Dr. Michael John-Hopkins. 

Professor of Law.     Senior Lecturer in Law. 
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