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The crime of genocide has been defined in the 1948 Convention on the Prevention and
Punishment of the Crime of Genocide (hereinafter: Genocide Convention) as “any of the
following acts committed with intent to destroy, in whole or in part, a national, ethnical, racial

or religious group, as such:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group conditions of life calculated to bring about its physical
destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group [emphasis added]”!.

One of the protec’;ed groups is a religious one. The Genocide Convention does not define the
enumerated groups. Is has been done by the international criminal tribunals — for the former
Yugoslavia (ICTY) and for Rwanda (ICTR). Their jurisprudence substantially contributed to
the understanding of the terms used in the definition of genocide, the protected groups
including.

It is worth adding that the ICTY, ICTR and ICC (International Criminal Court) Statutes define

genocide in the same way as the Genocide Convention®.

Jurisprudence of the ICTR

1. Akayesu case

v Convention on the Prevention and Punishment of the Crime of Genocide, available at:

http://treaties.un.org/doc/Treaties/1951/01/19510112%2008-12%20PM/Ch_IV_1p.pdf (visited: 22.03.2019).

. The Statutes are available at (respectively): http://www.icty.org/en/documents,
http://unictr.irmct.org/en/documents  and  https://www.icc-cpi.int/resource-library#coreICCtexts  (visited:
22.03.2019).



In the Akayesu case (1998) the ICTR confirmed that the Genocide Convention is undeniably
considered part of customary international law®. It invoked the International Court of Justice
(ICJ) Advisory Opinion on the Reservations to the Convention on the Prevention and
Punishment of the Crime of Genocide (1951) where ICJ confirmed that “(...) the principles
underlying the Convention are principles which are recognized by civilized nations as binding
on States, even without any conventional obligation” and that “the universal character both of
the condemnation of genocide and of the co-operation required ‘in order to liberate mankind
from such an odious scourge® (...)**.

In the Akayesu case the Trial Chamber of the ICTR analysed the definition of national,
ethnical, racial and religious group. It clarified the meaning of all the groups. With reference
to the religious group it stated that such a group is one whose members share the same religion,
denomination or mode of worship. A genocidal act must have been committed against one or
several individuals, because such individual or individuals were members of a specific group,
and specifically because they belonged to this group. In other words, the victim is chosen not
because of his or her individual identity, but rather on account of his or her membership in a
religious group. The victim of the act is therefore a member of a group, chosen as such, which,
hence, means that the victim of the crime of genocide is the group itself and not only the
individual. In such a case it is important to state the special intent. This intent is a mental factor
which is difficult, even impossible, to determine. This is the reason why, in the absence of a
confession which is difficult, even impossible, to determine, a perpetrator’s intent can be
inferred from a certain number of presumptions of fact. It is possible to deduce the genocidal
intent inherent in a particular act charged from the general context of the perpetration of other
culpable acts systematically directed against that same group, whether these acts were
committed by the same offender or by others. Other factors, such as the scale of atrocities
committed, their general nature, in a region or a country, or furthermore, the fact of deliberately
and systematically targeting victims on account of their membership of a particular group, while
excluding the members of other groups, can enable to infer the genocidal intent of a particular

act®.

3 Prosecutor v. J.-P. Akayesu, Trial Chamber 1998, § 492-495 (ICTR cases are available here:
http://unictr.irmct.org/, visited: 22.03.2019).

* ICJ Reports (1951) 15, at 23.

> Prosecutor v. J.-P. Akayesu, Trial Chamber 1998, § 512-515.

¢ Ibid., § 521-523.



Representatives of the doctrine take a similar stand with reference to the definition of a
religious group. It is pointed out that religious groups include theistic, non-theistic and atheistic
communities’.

According to the ICTR on reading through the travaux préparatoires of the Genocide
Convention, it appears that the crime of genocide was allegedly perceived as targeting only
“stable” groups, constituted in a permanent fashion and membership of which is determined by
birth, with the exclusion of the more “mobile” groups which one joins through individual
voluntary commitment, such as political and economic groups. Therefore, a common criterion
in the four types of groups protected by the Genocide Convention is that membership in such
groups would seem to be normally not challengeable by its members, who belong to it
automatically, by birth, in a continuous and often irremediable manner®. This distinction is
aimed at emphasizing the freedom of change in the membership in a particular group as it is
typical for groups regarded as mobile and at emphasizing the lack of this freedom in case of
groups recognized as stable. Despite the fact that religious groups seem not to be so stable
(even tough during the preparatory works they were clearly seemed as such®), one has to
remember that the characteristic feature of the crime of genocide is the intent to destroy the
group as such in part or in whole which means that most of all the groups are protected and
individuals as their members. Hence, despite some changes in the composition or number of
the religious groups (as their members may change their religion or faith), this does not change
the fact that purely religious groups are protected against genocide. During the fravaux
préparatoires of the Genocide Convention Prof. Rafael Lemkin, considered the author of the
term “genocide”, pointed out “that in practice the human groups most likely to suffer from

genocide as history has shown, are racial, national and religious groups™’

. Moreover,
according to the Vienna Convention on the Law of Treaties (1969) “[a] treaty shall be
interpreted in good faith in accordance with the ordinary meaning to be given to the terms of
the treaty in their context and in the light of its object and purpose” (Art. 31)'". The text of the

Genocide Convention clearly states that protected groups include “a national, ethnical, racial

7 For example: Shah, ‘The Oversight of the Last Great International Institution of the Twentieth Century: the
International Criminal Court’s Definition of Genocide’, 16 EILR (2002) 1, at 357-358. See also: Kabatsi, ‘Defining
or Diverting Genocide: Changing the Comportment of Genocide’, 5 IntCLR (2005) 3, at 387-400; Lippman,
‘Genocide: The Crime of the Century. The Jurisprudence of Death at the Dawn of the New Millennium’, HousJIntL
23 (2000-2001) 3, at 475-476.

8 Prosecutor v. J.-P. Akayesu, Trial Chamber 1998, § 511; H. Abtahi, P. Webb, The Genocide Convention. The
Travaux Préparatoires, Leiden/Boston 2008, at 230, 1057.

° For example: ibid., at 717.

19 1bid., at 230.

1 The Convention is available at: https:/treaties.un.org/doc/publication/unts/volume%201155/volume-1155-i-
18232-english.pdf (visited: 22.03.2019).
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or religious group [emphasis added]”. Literal interpretation (use of an alternative “or”) leads to
a conclusion that purely religious groups are protected against genocide. This conclusion
is also confirmed by the fact that nowhere in the fravaux préparatoires of the Genocide
Convention may one find any indication that religious groups must have other characteristics

then purely religious'?.

2. Nchamihigo case

In the judgment in Nchamihigo case issued on 24 September 2008 the ICTR Trial Chamber
agreed — as a rule — with the conclusions on national, ethnical, racial and religious groups from
the Akayesu case'. It is however worth mentioning that, when analyzing the intent to destroy
a national, ethnical, racial and religious group in whole or in part, the ICTR Trial Chamber
noticed that the perception of the group by the perpetrators of the crimes may in some
circumstances be taken into account for purposes of determining membership of a protected
group. In other words, to convict an individual for genocide it is sufficient for the perpetrator
to perceive the victim as belonging to the religious group which the perpetrator intended to
destroy in whole or in part. It is not necessary for the victim to actually belong to the group.

In the context of the perception of the victim by the perpetrator as belonging to a
national, ethnical, racial or religious group or the victim’s actual membership in a group, it
might be noticed that there are two approaches in the ICTR jurisprudence to the protected
group: objective (4dkayesu case) and subjective (Nchamihigo case). In accordance with the first
approach the group should be regarded as social fact, stable and permanent reality. Members
belong to the group automatically and irreversibly on the basis of them being born within the
group. The subjective approach indicates that the group exists as much as their members
perceive themselves as belonging to that group (self-identification) or are as such perceived by
the perpetrators of the genocide (identification by others)'*. Hence, if a person commits any of
the acts enumerated in the definition of genocide and with the special intent, such act/s being
committed against a group that he or she perceives as a religious one such a person may be

accused of genocide.

12 1. Abtahi, P. Webb, The Genocide Convention. The Travaux Préparatoires, Leiden/Boston 2008, passim.

3 pProsecutor v. S. Nchamihigo, Trial Chamber 2008, § 329-338.

14 Aptel, “The Intent to Commit Genocide in the Case Law of the International Criminal Tribunal for Rwanda’, 13
CrimLF (2002) 3, at 284. On this issue see also: Verdirame, ‘The Genocide in the Jurisprudence of the Ad Hoc
Tribunals’, 49 ICLQ (2000) 3, at 592-594.
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3. Rutaganda case

When analyzing the definition of the protected group the ICTR Trial Chamber in this case noted
that the concepts of national, ethnical, racial and religious groups have been researched
extensively and that, at present, there are no generally and internationally accepted precise
definitions thereof. Each of these concepts must be assessed in the light of a particular political,
social and cultural context. Moreover, the Trial Chamber stated that for the purposes of applying
the Genocide Convention, membership of a group is, in essence, a subjective rather than an
objective concept. The victim is perceived by the perpetrator of genocide as belonging to a
group slated for destruction. In some instances, the victim may perceive himself/herself as
belonging to the said group'.

Jurisprudence of the ICTY

1. Krsti¢ case

The ICTY Trial Chamber in the Krsti¢ case stressed that the Genocide Convention does not
protect all types of human groups. Its application is confined to national, ethnical, racial or
religious groups’®. A group’s cultural, religious, ethnical or national characteristics must be
identified within the socio-historic context which it inhabits. This might be regarded as the
recognition of the objective criterion in the process of qualifying a group protected against
genocide. Furthermore, to identify the relevant protected group it is possible to use as a criterion
the stigmatization of the group, notably by the perpetrators of the crime, on the basis of its
perceived national, ethnical, racial or religious characteristics. In the latter case what is decisive
is the subjective perception of the group as national, racial, ethnical or religious!’. In other
words, this stigmatization is equivalent to the subjective perception of the protected group by

the perpetrator.

2. Popovic et al. case

According to the Chamber, the Genocide Convention’s definition of the group adopts the
understanding that genocide is the destruction of distinct human groups with particular

5 Prosecutor v. G. A. N. Rutaganda, Trial Chamber 1999, § 56.

16 Prosecutor v. R. Krsti¢, Trial Chamber 2001, § 554. ICTY cases are available at: http://www.icty.org/ (visited:
22.03.2019).

17 Ibid., § 557.



identities, such as “any religious community united by a single spiritual idea”. A group is

defined by particular positive characteristics, including the religious one.

Conclusions

From the short analysis of the jurisprudence of the International Criminal Tribunals for the
former Yugoslavia and Rwanda some conclusions may be drawn. First of all, there are two
approaches to defining the notion of national, ethnical, racial or religious group: objective and
subjective. In accordance with the first approach the group should be regarded as a social fact,
reality regarded as stable and permanent. Subjective approach presupposes in turn that the group
exists as much as their members perceive themselves as belonging to that group (self-
identification) or are as such perceived by the perpetrators of the genocide (identification by
others). A protected group must be defined by showing certain features it possesses: national,
ethnical, racial or religious or supplementary by indicating the stable nature of the group and
automatic membership in it. It is important to indicate that according to the jurisprudence of the
international criminal tribunals the stable character or membership in the group is only a
supplementary factor. With reference to religious groups the major indicator is the religious
characteristics of a group; moreover, during the travaux préparatoires of the Genocide
Convention religious groups were considered “stable”. A group protected against genocide
may be purely religious one which is fully in accordance with the text and spirit of the

Genocide Convention.
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